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BEFORE THE TENNESSEE REGULATORY AUTHORITY
Nashville, Tennessee

In Re: -Joint Petition for Arbitration of NewSouth Communications Corp., et
al. of an Interconnection Agreement with BellSouth
Telecommunications, Inc. Pursuant to Section 252(b) of the
Communications Act of 1934, as Amended

Docket No. 04-00046

BELLSOUTH TELECOMMUNICATIONS, INC. REPLY
TO JOINT PETITIONERS’ OPPOSITION

BellSouth Telecommunications, Inc. (“BellSouth”) respectfully submits this
Reply to the Opposition to Remove Certain Issues to the Generic Proceeding
(“Opposition”) filed by NewSouth Communications Corp (“NewSouth”), NuVox
Communications, Inc. (“NuVox”), and Xspedius Communications, LLC (“Xspedius”)
(collectively referred to as “Joint Petitioners”).’ BellSouth files this reply to
address the Joint Petitioners’ arguments and additional requests for relhief made In
the Opposition, correct statements made by the Joint Petitioners in the Opposition,
provide the Tennessee Regulatory TRA (“TRA” or “Authority”) with mformatloﬁ
omitted by the Joint Petitioners refuting theirr arguments, inform the TRA of recent
decisions that support BellSouth’s position, and to request that the TRA ignore

portions of the Opposition because they are improper and irrelevant.

' KMC Telecom V, Inc and KMC Telecom lil, LLC filed a withdrawal with prejudice of its
petition for arbitration on May 27, 2005 Thus, the KMC entities are no longer a party to this
proceeding
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INTRODUCTION

In i1ts post-hearing brief, BellSouth requested that the TRA move Arbitration
Issues 26, 36, 37, 38 and 51 (including subparts) to the TRA’s Generic Proceeding
(Docket No. 04-00381) for consideration and resolution.? BellSouth based this
request on the fact that the TRO Arbitration Issues relate to the Federal
Communication Commission’s (“FCC”) findings in the Triennial Review Order, FCC
03-36,.18 FCC Rcd 16978 (Aug. 21, 2003) (“TRO") and are similar if not identical
to TRO issues being addressed in the Generic Proceeding.® On May 20, 2005, the
Joint Petitioners filed a seven-page Opposition to BellSouth’s request, which
consust;ad of a single paragraph. In the Opposition, the Joint Petitioners attempt to
respona to BellSouth’s request as well as raise additional claims of relief relating to
this and other proceedings. For the foregoing reasons, the TRA should reject the
Joint Petitioners’ arguments and grant BellSouth’s reasonable request to move
identical or common issues to the Genernc Proceeding so that all entities can
partncnplate in their resolution.

ARGUMENT

A. BellSouth’'s Request Does Not Impinge on any Section 252 Rights.

First, the Joint Petitioners contend that they have a right to have the TRO

Arbitration Issues decided in a Section 252 arbitration. The only authority cited by

2 As an alternative request, BellSouth requested in its post-hearing brief that the TRA defer
ruling on these 1ssues untl its ruling in the Generic Proceeding to avoid inconsistent rulings

3 Specifically, as set forth in the BellSouth/CLEC agreed-upon Regional Issues Matrnix for all
Generic Proceedings in BellSouth’s region, Issue 26 in the arbitration 1s identical to Issue 14 in the
Generic Proceeding, Issue 51 in the arbitration is virtually identical to Issue 29 in the Generic
Proceeding, and Issues 36-38 in the arbitration are encompassed within Issue 26 in the Generic
Proceeding



the Joint Petitioners 1s Section 252(b)(1) of the Telecommunications Act (“Act”),
which simply provides that a party has the right to “petition a State commission to
arbitrate any open issue.” As evidenced by the filing of the arbitration petition,
their participation 1n the hearing, and the fiing of post-hearing briefs, the Joint
Petitioners have fully avalled themselves of their right under the Act to request
arbitration of “any open 1ssue.”
l;urther, the Joint Petitioners’ own actions belie their argument as they
jointly requested with BellSouth to move an arbitration issue ~ Issue 23 - to the
Genenq Proceeding for consideration and resolution. The TRA granted this request
on May 11, 2005. It s disingenuous for the Joint Petitioners to argue that Section
252(b)(1) proﬁlblts the TRA from moving common 1Issues to the Generic
Proceeding when they have already agreed to do so for another arbitration issue.
Clearly, the Act does not give the Joint Petitioners the sole determination as to
when an i1ssue can or cannot be moved from an arbitration proceeding to a generic
proceeding established by the TRA to address issues under federal law that
impacts all entities.
To the contrary, 1t 1s the TRA that has the discretion to make such a

decision. Specifically, TRA Rule 1220-1-2.22(2) provides:

[Tlhe TRA . may, on 1its own motion or the motion of

any party, . consolidate cases, or otherwise order the

course of proceedings In order to further the just,

efficient and economical disposition of cases consistent

with the statutory policies governing the TRA .

The above-TRA Rule 1s entirely consistent with Tennessee Civil Procedure Rule

42.01, which provides that “[w]hen actions involving a common question of law or



fact are pending before a court, the court may order all the actions consolidated or
heard jointly and may make such orders concerning proceedings therein as may
tend to.avoid unnecessary costs or delay....”

Tellingly, the Joint Petitioners cited to these same rules in persuading the
TRA to allow four different companies to file a joint petition for arbitration, which
the TRA granted.® The Joint Petitioners made this argument even though there is
nothing in the Act that explicitly allows multiple parties to jointly request arbitration
pursuant to Section 252. The Joint Petitioners’ arguments and the TRA’s finding,
all confirm that the TRA has the discretion to procedurally manage its dockets as it
sees fit in a Section 252 arbitration.®

Further, the TRA has a long history of resolving disputes relating to Section
251 obhgations via a generic proceeding, including (1) the Generic UNE docket In
which the TRA established rates for UNEs under Section 252 (Docket No. 97-
01262); (2) the Generic UNE Line Sharing docket in which the TRA established
rates fbr line sharing and riser cable and unbundled network terminating wire
(Docke;t No. 00-00544); and (3) the Generic Performance Measures Docket in
which the TRA established uniform performance measures for all CLECs (Docket
No. 01-00362).

Importantly, in establishing the Generic Performance Measures Docket, the

TRA addressed BellSouth’s request to create a generic docket that would establish

4 See Order Accepting Petitions for Arbitration, Docket No 04-00046, Jomnt Petition for
Arbitration of NewSouth Communications Corp, et al, of an Interconnection Agreement with
BellSouth {(June 8, 2004)

® The Act does require the TRA to conclude arbitration matters within nine months of filing
See 47 US C 8§ 252(b){5) However, the parties have already waived the nine-month deadline in
this proceeding
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a universal set of performance measures to determine if BellSouth was providing
nondiscriminatory access to its Operational Support System (“OSS”). BeliSouth
filed thé request for a generic docket because multiple CLECs were raising the
same Issue In separate arbitration proceedings. In consolidating BellSouth’s
request for a generic docket (Docket No. 00-00392) with the preexisting Third
Party Testing Docket (Docket No. 99-00347) and establishing a generic docket,
the TRA held “that the establishment of a single set of performance measurements
appllcable to all interconnection agreements is desirable.”® Accordingly, the TRA
established a new docket “for the purpose of establishing generic performance

”n

measures, benchmarks, and enforcement mechanisms ....” /d. BellSouth 1s simply
asking for the same ruling here regarding common issues in a pending arbitration
proceeding and a preexisting Generic Proceeding involving all CLECs.

Finally, BellSouth’s request does not require the TRA to decide these I1ssues
outside ‘the context of a Section 252 arbitration. Rather, it simply asks that the
TRA address the TRO Arbitration Issues n conjunction with the TRA’s
consideration of identical or similar 1ssues in the Generic Proceeding. Thus, the
Joint Petitioners will be afforded the same opportunity to present the same
arguments on the same issues in the Generic i’roceeding that they have already
presentéd in the arbitration proceeding. Accordingly, all due process rights will be

preserved by allowing all CLECs to participate in the determination of these

universally applicable i1ssues.

® See Order Consolidating Docket Nos 99-00347 and 00-00392 Into Docket No 071-00193
and Opening Docket No 07-00362, Docket No 01-00362 {May 15, 2001)



B. The Decisions of Other Commissions Support BellSouth’s Position.
Next, the Joint Petitioners argue that the TRA and other state commissions
have already rejected BellSouth’s arguments. While BellSouth acknowledges that
the Florida Public Service Commission (“FPSC”) denied BellSouth’s request, on
June 1, 2005, the South Carolina Public Service Commission (“SCPSC”) granted 1t
over the objection of the Jomnt Petitioners.” Further, in the context of other
arbitration proceedings, the North Carolina Utilities Commission (“NCUC”) and the
Georgia Public Service Commission (“GPSC”) have ruled in a similar fashion.
Specifically, the NCUC moved issues in a BellSouth/AllTel Section 252 arbitration
proceeding to generic proceedings over the protest of AllTel. In reaching this
conclusion, the Chair of the NCUC stated:
After careful consideration, the Chair concludes that
good cause exists to consider the above i1ssues within the
context of their respective generic dockets. The
Commission has frequently had recourse to consider
generic 1ssues that arise in arbitrations within the context
of a generic docket. Each of the above 1ssues are in fact
under consideration in the generic dockets, and 1t would

promote judicial efficiency and justice for them to be
considered there.®

7 The SCPSC has yet to issue a written order Also, the transcript from the SCPSC hearing
in which this decision was made 1s not yet available

8 In re Petition of AllTel Communications, Inc for Arbitration Pursuant to Section 252 of
the Telecommunications Act of 1996 with BellSouth Telecommunications, Inc , Docket No P-514,
Sub 18, N C.UC (Apr 9, 2001), 2001 WL 1756716 *1 The Joint Petitioners may argue that the
dectsion by the NCUC in the BeliSouth/DeltaCom arbitration conflicts with this above-cited order.
See In re Petition of Arbitration of ITC DeltaCom, Order Denying BellSouth Motion to Remove
Issues, Docket No P-500, Sub 18, NC U C, (Jul 11, 2003) 2003 WL 21757758 *1 (“DeltaCom
Order”)  This decision, however, 1s inapplicable because 1t involved a request by BellSouth to
remove Issues from the arbitration that were already addressed in BellSouth’s 271 Docket, that
were better addressed in the CCP, or which BellSouth contended were outside the jurisdiction of
the NCUC Unlike the instant matter, BellSouth’s request did not involve moving generic Issues
from a Section 252 arbitration to a pre- existing generic proceeding that will be addressing i1dentical
or similar issues In any event, this decision entirely contradicts the Joint Petitioners’ Section
252(b)(1) argument and supports BellSouth’s argument as the NCUC stated in the DeltaCom Order
that “lwlhile the Commuission In the past has deferred arbitration i1ssues to other docket, such



Similarly, the GPSC sva sponte and after the evidentiary hearing moved
Issues asserted in a BellSouth/MCI Section 252 arbitration proceeding to a generic
docket for consideration and resolution. In doing so, the GPSC stated: “This issue
has an‘sen In subsequent arbitration proceedings currently pending before the
Commission. The Commission finds therefore that i1t 1s equitable and efficient for
the Commission to address this issue along with Issue 46 in a generic proceeding
(Docket No. 13542-U). The Commission will hold expedited hearings on these
Issues.”?

Conversely, the TRA decisions cited by the Joint Petitioners are inapplicable
to the instant matter. First, the Joint Petitioners cite to the TRA’s refusal to
remove certain arbitration issues in the BellSouth/DeltaCom arbitration.’® In that
proceeding, the TRA declined BellSouth’s specific request to (1) dismiss from the
arbltrat;on Operational Support Systems (“OSS”) issues that had already been
addressed by the TRA in BellSouth’s 271 docket (Docket No. 97-00309); and (2)
dismiss from the arbitration issues that BellSouth believed were better addressed in
the CCP, which 1s an industry collaborative and not a TRA generic proceeding.
Accordingly, this decision 1s factually distinguishable from the instant dispute
because 1t did not involve a request to transfer issues from an arbitration to a TRA

generic proceeding that will address the same issues raised in the arbitration.

deferral 1s within the sound discretion of the Commuission ” /d at *2

°Inre MCIMetro Transmussion Serv , LLC, Docket No 11901-U (Ga. PS C ) (Feb 6,
2001) 2001 WL 391562 *10, 14

' In re Petition for Arbitration of ITC DeltaCom, Initial Order Regarding BellSouth’s Motion
to Remove Issues and Other Pre-Hearing Procedural Issues, Docket No 03-00119 (Aug 20, 2003)



Second, the Joint Petitioners cite to the TRA's decision in the /n re: Petition
by ICG Telecom Group, Inc. arbitration proceeding (Docket No. 99-00377) to
supporf their argument. There 1s nothing In this decision, however, that remotely
addresses the i1ssue currently before the TRA. Therefore, the Joint Petitioners have
not Cltéd to any TRA precedent that undermines BellSouth’s arguments or request
for relief

C. All of the TRO Arbitration Issues Are Beinqg Addressed in the Generic
Proceeding.

Third, the Joint Petitioners claim that some of the 7RO Arbitration Issues are
not being addressed in the Generic Proceeding. Significant with this argument,
however, 1s that the Joint Petitioners concede that two arbitration issues - Issue
26 (commingling) and Issue 51 (EEL Audits) -- are being addressed in the Generic
Proceeding. See Opposition at 4. Further, as to those Issues that the Joint
Petitioners contend are outside the Generic Proceeding (Issues 36-38 dealing with
line cor)dltionlng), they are incorrect. Issues 36-38 are encompassed within Issue
26 of the Generic' Proceeding regarding routine network modifications. Indeed, the
TRO hqs stated that line conditioning can be “properly seen as a routine network
modification” (TRO § 643). BellSouth made this clear in its recent Motion for
Summary Judgment and or Declaratory Ruling filed in the Generic Proceeding on
June 2, 2005, wherein BellSouth asked that the TRA resolve line conditioning
ISsues 'W|th|n Issue 26 of the Generic Proceeding. Consequently, BellSouth
submits that all of the TRO Arbitration Issues will be addressed in the Generic

Proceeding.



D. A Decision in the Arbitration Wi/l Have Precedential Value in the
Generic Proceeding.

Fourth, the Joint Petitioners claim that “BellSouth’s argument to transfer or
hold these 1ssues in abeyance because of the impact the Authority’s decision may
have on other Tennessee carriers Is also a red herring.” Opposition at 5. The Joint
Petitioners are absolutely incorrect. Issues common to all CLECs relating to the
TRO will be addressed in the pending arbitration as well as the Generic Proceeding.
As a result, the TRA’s decision on these I1ssues In the arbitration will impact (either
directly or indirectly) all CLECs. The Joint Petitioners concede this point in the
Opposition as they state that arbitration decisions “do establish precedent and can
form the basis for subsequent orders of general applicabiity by a state
commission.” See Opposition at 5, n. 10. Indeed, in the Kentucky hearing, Joint
Petitioner witness Russell testified that at least one of the i1ssues would be
common to carriers other than the Joint Petitioners:

Q. Okay. In the sheets that I'm looking at, the Joint
Petitioners’ i1ssue matnx, BellSouth has, at Issue
51, that the 1ssue - they’re proposing it be
addressed in the generic change of law proceeding.
That was not one of the issues listed in the joint
motion. Is this matter common to all carriers, and
do you think 1t would be better addressed in the
generic proceeding or . . .

A. It would be common to carriers that use EEL
circuits. I’'m not familiar with the business plans of
most other carriers, so 1t may be appropriate for

the generic. I’'m not certain about that.

See Kentucky Transcript Excerpt at 40-41, attached hereto as Exhibit A.



AC(‘:ordlneg, the TRO Arbitration Issues should be addressed in the Generic
Proceeding, where all affected entities will have the opportunity to be heard on
these I1ssues and the TRA can render a single decision applicable to all entities. In
addition to duplicating resources, addressing these issues In multiple dockets also
presents the risk of inconsistent decisions being rendered in this docket and the
Generic Proceeding, espeCIaHy'when as here the TRA panel resolving each docket
Is different.

E. The Joint Petitioners Will Not Be Prejudiced by BellSouth’s Request.

Fifth, the Joint Petitioners repeatedly argue that the nights afforded by the
TRO Arbitration Issues are critical to their business plans and that they would be
prejudiced by a delay of the arbitration decision. The Joint Petitioners claim of
prejudice rings hollow in light of the fact that (1) the parties jointly waived the
nine-month statutory deadline for resolving arbitration proceedings under the Act;
(2) the Joint Petitioners agreed to implement the 7RO rulings in the new, arbitrated
agreement, see Joint Petitioners’ Motion for Emergency Relief, Docket No. 04-
00381 at | 2; (3) the Joint Petitioners’ current agreement has not been amended
to reflect the TRO, even for those rights that were not impacted by subsequent
court or FCC decisions, (4) the hearing of the Generic Proceeding will take place
September 12-15, 2005; and (5) BellSouth has sought, via its Summary Judgment
Motion, resolution of the majority of the TRO Arbitration Issues prior to the
hearing

\Of course, the Joint Petitioners do not clam to be prejudiced by the fact

that they have'agreed to move arbitration 1ssues impacted by the 7TRRO to the

10



Generic Proceeding for consideration and resolution because those Issues are
primarily beneficial to BellSouth. Thus, at its essence, the Joint Petitioners’
Opposition 1s an attempt to obtain the benefits of the 7RO prior to iImplementing
the less-beneficial components of the TRRO at the expense of all CLECs. The TRA
should reject such an outcome.

F. The TRA Should Ignore Arguments Raised by the Joint Petitioners Not
Related to the Instant Dispute.

Sixth, the Joint Petitioners improperly injected irrelevant arguments relating
to other proceedings and issues with its Opposition, all of which the TRA should
ignore. For instance, the Joint Petitioners admitted that the TRA afforded the Joint
Petitioners a hmited opportunity to respond to BellSouth’s brief and only as it
related.to 1ts request to move Issues to the Generic Proceeding. Opposition at n.1.
Notwithstanding this admission, the Joint Petitioners then launch into a two-page
footnote, wherein they attempt to respond to several substantive issues that are
wholly-unrelated to the instant dispute.

The Joint Petitioners’ attempt to rebut BellSouth’s brief regarding
substantive 1ssues pending in the arbitration 1s unauthorized and improper. Further,
while BellSouth’s disagrees with all of the Joint Petitioners’ arguments, BellSouth
will not address them here because 1t would be improper in the context of this
dispute. And, unhke the Joint Petitioners, BellSouth means what it says and will
not undermine i1ts representations to this tribunal through double-speak. In any
event, the TRA should summarily ignore the entire contents of footnote 1 of the

Opposition

11
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Next, the Joint Petitioners attempt to address the TRA’s recent no “new
adds” deciston by reraising their “Abeyance Agreement” argument and requesting
that the TRA take certan action regarding the TRRO’s transition plan. These
issues are not even tangentially related to the issue currently in dispute, and the
Joint Pbtltloners’ arguments represent an improper attempt to collaterally persuade
the TRA to take certain actions In its yet-to-be memorialized no “new adds” order.

BellSouth fully explained why the Joint Petitioners’ Abeyance Agreement
argument 1s moot, misplaced, factually incorrect, and should be rejected in its
response to the Joint Petitioners Emergency Petition filed in Docket No. 04-00381
and thus will not restate them here.'' It should be noted, however, that the Joint
Petitioners conveniently failed to inform the TRA that the NCUC and the SCUC
have rejected their Abeyance Agreement argument.'?

CONCLUSION

For the foregoing reasons and those set forth in BellSouth’s post-hearing
brief, BellSouth respectfully requests that the TRA move the TRA Arbitration Issues

to the Generic Proceeding for consideration and resolution, or alternatively, defer

'' To the extent necessary, BellSouth’s incorporates 1ts Response to the Emergency Petition
herein

'2 In re Complaints Against BellSouth Telecommunications, Inc Regarding Implementation
of the Trienmial Review Remand Order, Order Concerning New Adds, Docket No P-55, Sub 1550
(NCUC) (Apr 25, 2005), Petition of BellSouth to Establish Generic Docket to Consider
Amendments Resulting from Changes of Law, Docket No 2004-316-C, Commission Directive,
(SCPSC)(Apr 13, 2005)

12



ruling on those i1ssues until the TRA decided the same i1ssues In the Generic

Proceeding.

Respectfully submitted,

BELLSOUTH TELECOMMUNICATIONS, INC.

Guy M. Hicks

13

Joelle J Phillips

333 Commerce Street, Suite 2101
Nashville, TN 37201-3300
615/214-6301

R. Douglas Lackey

James Meza

675 W. Peachtree St., NE, Suite 4300
Atlanta, GA 30375
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CERTIFICATE OF SERVICE

| hereby certify that on June 7, 2005, a copy of the foregoing document was
served on the following, via the method indicated-

Hand
Mail
Facsimile
Overnight
Electronic
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H. LaDon Baltimore, Esquire
Farrar & Bates

211 Seventh Ave N, # 320
Nashville, TN 37219-1823

don baltimore@farrar-bates com

John J Heitmann

Kelley Drye & Warren
1900 19™ St., NW, #500
Washington, DC 20036
theitmann@kelleydrye.com
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